STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,727
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Social Welfare denying his application for Food Stanps and
Medi cai d benefits based on excess resources in the formof a
vehicle and life insurance policies.

FI NDI NGS OF FACT

1. On or about May 28, 1991, the petitioner and his
wi fe applied for Food Stanps and Medicaid for thensel ves and
their four children aged seven to thirteen. The petitioner
owns a farmand has had a recent drop in incone due to mlk
price decreases. His wife works outside of the farmat a day
care center. He provided docunentation to the Departnent
showi ng that he owned a vehicle with a consi derable
encunbrance, two life insurance policies and four small

chil drens' savi ngs account.1

2. A short time after their application, the
petitioner's wife received a tel ephone call fromthe DSW
wor ker who was processing their application informng them
that they had excess resources and that there was no point in
continuing the application. He encouraged the petitioner's

wife to withdraw t he application which after some di scussion
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wi th her husband she agreed to. On June 17, 1991 the
petitioner was sent a denial letter by the Departnent with the
reason given for the Food Stanps denial as "You w thdrew your
application” and for the Medicaid denial as "You have asked
that the Departnent deny your application”

3. The petitioner did not appeal that notice. About
a nonth later, the petitioner and his w fe discussed their
denial with a friend who works for the state. She advised
them that she felt they should have gotten the reasons for
their ineligibility in witing and encouraged themto
reapply.

4. On August 6, 1991, the petitioner reapplied with
the help of a community action program advocate. At that
time he reported that his resources consisted of the farm he
owned with his brother, a 1989 Astro Chevy van val ued at
$7,475.00 on which the petitioner still owes $11,621.44 (32
paynents of $363.17 per nonth) to the General Modtors
Acceptance Corporation; and two life insurance policies, one
on hinmself with a cash value of $1,400.00 and the other on
his wife with a cash value of $990.00. There are already
out st andi ng | oans on these policies of $1,025.03 and $410. 48
respectively |l eaving an avail able total cash value in both
policies of $955. 69.

5. The petitioner's Chevy Astro van is the only
vehi cl e owned by the petitioner's household and the only

vehicle available to the famly's farmng enterprise. It is
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used to transport the six menbers of his famly when
necessary, to run errands for the household, to get his wife
to work which is a ten mle round trip and to run al

errands for the farmincluding picking up supplies and

equi pnent needed in the farm business. The petitioner needs
but could not afford a pick-up truck for the farm Until he
can afford such a vehicle he will continue to use the mni-
van whose back seats are easily renoved for |arge cargo.

6. Based upon this information, the Departnent
determ ned that the petitioner was $2,975.00 above al | owabl e
resources for the Food Stanp programon the car al one once
t he $4,500. 00 allowable resource limt was deducted and he
was so notified on August 18, 1991. On August 23, 1991, the
petitioner was notified that he was subsequently found to be
$989. 44 above the Iinmt for Food Stanps and $4, 944. 89 above
the limt for Medicaid. On August 30, 1991, the petitioner
was notified that he was $3,344.89 above the limt for
Medi caid. No explanation was offered by the Departnent as
to how these figures were reached or why they appear to
conflict.

7. On August 23, 1991, the petitioner signed a
statenent saying he "partially" used his car as a farm
vehicle, estimating that he uses it "once or twice a week to
do farmerrands”. He thereafter, on the advice of a |egal
advocate, kept an actual |og of the anmobunts the auto was
used for personal and farmuse from Septenber 25 to Cctober

1. The petitioner recorded a total of eight trips that week
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totaling about 274 mles for farmuse. A copy of that |og
is attached as Exhibit No. 1. and incorporated herein by
reference. His wife used it for a total of 70 mles in the
sane tinme period for work and shopping. (Transporting the
children was not included as they take the bus to school.)
He stated that his use for farm purposes this week was a
littl e above nornmal because of an unexpected nmachi ne
breakdown but that it was within the nornmal range and that
he was surprised by how much he really used the van when he
kept track of it. The petitioner's accounts of his weekly
use of the vehicle is found to be entirely credible and is
adopted as a finding herein. It is found as a fact that the
petitioner primarily uses his mni-van for farm business and
that is essential to the production of his famly's incone.
ORDER

The Departnent’'s decision is reversed and the
petitioner and his famly should be found eligible for
Medi cai d and Food Stanps pursuant to their May 28, 1991
appl i cation.

REASONS

The handling of the petitioner's application reflects a
basi ¢ | ack of understanding by the worker of the
Departnment’'s regul ati ons and the appropriate nethods of
eligibility determnation. It is all but unthinkable that a
wor ker coul d have called up an applicant and encouraged the
wi t hdrawal of an application because he felt the applicant

was ineligible. It is equally unexplainable that a
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petitioner could be sent a rationale which said you were
deni ed because you asked to be denied. Such a nethod
unfairly avoids the petitioner's well-established right to

have the reasons for denial set out in witten form which

m ght formthe basis for an appeal2 The Board has

specifically found this practice to be in violation of the
Departnent's regulations at WA M > 2143 and has stated

that an oral denial followed by a witten statement is not
sufficient to informthe applicant that he has a grievance
to appeal. Fair Hearing No. 6253. Therefore, the first
legally sufficient denial of his May application only
occurred when he was notified of the reasons in |ate August.
As his appeal of that decision was tinely, it nust be
concluded that the petitioner has nade a tinely appeal of
his May 28, 1991, application as well.

The series of denial letters finally received by the
petitioners in August unfortunately shed little light on the
specific reason for the denial but do indicate it has
sonething to do with resources. They are contradictory and
confusing and as the facts show, at |east as to Medicaid
eligibility, patently wong. The Departnent had been
supplied on at | east two occasions, once in May and once in
August, with docunentation which nade it clear that the
"equity value" of the petitioner's car is zero. The
Medi cai d regul ati ons provide:

The equity value of up to $1500 for one vehicle used as

a primary means of transportation per assistance group
is excluded as a resource. (Equity value equals fair
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mar ket val ue m nus debt owed).

M> 342.2

Therefore, as the petitioner's other resources are

3 under the $3,600 resource linmit for a fanily

i ndi sput ably
of six (See P-2420C), the petitioner should have been found
eligible for Medicaid at first glance. This did not happen
at first, second, or even third glance. In fact, the
Departnment maintained its position that the famly was
ineligible for Medicaid straight through the Comm ssioner's
Revi ew process and into the hearing. It has offered no
explanation to the petitioner or the Board as to why this
unwar r ant ed deci si on has been nmaintained. This failure
suggests a sad | ack of a neaningful review at the
Comm ssioner's level which is unfair to both the petitioner
and a waste of the Board's resources.

The famly's eligibility for Food Stanps required an

assessnent of the purposes and use of the petitioner's

vehicle to determne its value relative to the $2, 000
maximum limt. The regulation at F.S.M > 273. 8(c)

basically requires the inclusion of all property as a
resource unless it is specifically excluded. Pertinent

excl uded resources include:

3. Li censed vehicles shall be excluded as specified
i n paragraph (h) of this section. The exclusion
al so i ncludes unlicensed vehicles on those Indian
reservations that do not require vehicles driven
by tribal nmenbers to be |icensed.
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5. Property, such as farmland or work rel ated
equi pnent, such as the tools of a tradesman or the
machi nery of a farner, which is essential to the
enpl oynment or sel f-enpl oynent of a househol d
menber. Property essential to the self-enploynent
of a househol d nmenber engaged in farm ng shal
continue to be excluded for one year fromthe date
t he househol d nenber term nates his/her self-
enpl oynment from farm ng.

F.S.M > 273.8(e)
This section on handling of |icensed vehicles provides
t hat :

The val ue of licensed vehicles shall be excluded or
counted as a resource as foll ows:

1. The entire value of any licensed vehicle shall be
excluded if the vehicle is:

i used primarily (over 50 percent of the tinme
the vehicle is used) for income producing
pur poses such as, but not limted to, a taxi,
truck, or fishing boat. Licensed vehicles
whi ch have previously been used by a self-
enpl oyed househol d nenber engaged in farm ng
but are no | onger used over 50 percent of the
time in farm ng because the househol d nmenber
has term nated her/her self-enploynent from
farm ng shall continue to be excluded as a
resource for one year fromthe date the
househol d nmenber term nated his/her self-
enpl oynent from farm ng;

i annual I'y producing inconme consistent with its
fair market value, even if used only on a
seasonal basis;

i1l necessary for long distance travel, other
than daily commuting, that is essential to
t he enpl oynent of a househol d nenber (or
ineligible alien or disqualified person whose
resources are being considered available to
t he household), for exanple, the vehicle of a
traveling sales person or of a m grant
farmwrker follow ng the work stream

i v used as the househol d's hone and, therefore,
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excl uded under paragraph (e)(1) of this
section; or

v necessary to transport a physically disabled
househol d menber (or ineligible alien or
di squal i fi ed person whose resources are being
consi dered avail able to the househol d)
regardl ess of the purpose of such
transportation (limted to one vehicle per
physi cal |y di sabl ed househol d nenber). A
vehi cl e shall be considered necessary for the
transportation of a physically disabled
househol d nmenber if the vehicle is specially
equi pped to neet the specific needs of the
di sabl ed person or if the vehicle is a
special type of vehicle that nmakes it
possi ble to transport the disabled person.
The vehi cl e need not have speci al equi pnent
or be used primarily by or for the
transportation of the physically disabled
househol d nenber .

The exclusion in parts H 1.i through iv wll apply
when the vehicle is not in use because of
tenporary unenpl oynent, such as when a taxi driver
is ill and cannot work, or when a fishing boat is
frozen in and cannot be used.

Al'l licensed vehicles not excluded under paragraph
(h)(1) of this section shall individually be

eval uated for fair market value and that portion
of the val ue which exceeds $4,500 shall be
attributed in full toward the househol d' s resource
| evel , regardl ess of any encunbrances on the
vehi cl es. For exanple, a household ow ng an
autonobile with a fair market val ue of $5, 500
shal | have $1, 000 applied towards its resource

| evel . Any value in excess of $4,500 shall be
attributed to the househol d's resource |evel,
regardl ess of the anmount of the household's
investnment in the vehicle, and regardl ess of

whet her or not the vehicle is used to transport
househol d nmenbers to and from enpl oynent. Each
vehi cl e shall be appraised individually. The fair
mar ket val ues of two or nore vehicles shall not be
added together to reach a total fair market val ue
in excess of $4,500.

Li censed vehicles shall also be eval uated for
their equity val ue, except for:

i Vehi cl es excluded in paragraph (h)(1) of this
secti on;
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i One licensed vehicle per househol d,
regardl ess of the use of the vehicle; and

iii  Any other vehicle used to transport househol d
menbers (or an ineligible alien or
di squal i fi ed househol d nenber whose resources
are being considered available to the
househol d) to and from enpl oynent or to and
fromtraining or education which is
preparatory to enploynent, or to seek
enpl oynment in conpliance with the enpl oynent
and training criteria. A vehicle customarily
used to commute to and from enpl oynent shal
be covered by this equity exclusion during
tenporary periods of enploynment. The equity
val ue of |icensed vehicles not covered by
this exclusion, and of unlicensed vehicles
not excluded by paragraphs (e)(3), (4), or
(5) of this section shall be attributed
toward the househol d's resource |evel.

In the event a licensed vehicle is assigned both a
fair market value in excess of $4,500 and an
equity value, only the greater of the two anounts
shall be counted as a resource. For exanple, a
second car which is not used by a househol d nenber
to go to work will be evaluated for both fair

mar ket val ue and for equity value. |[If the fair
mar ket value is $5,000 and the equity value is

$1, 000, the household shall be credited with only
the $1,000 equity value, and the $500 excess fair
mar ket value will not be counted.

In summary, each |icensed vehicles shall be
handl ed as follows: First it will be evaluated to
determine if it is exenpt as an incone producer or
as a home. |If not exenpt, it will be evaluated to
determine if its fair market val ue exceeds $4, 500.
If worth nore than $4,500, the portion in excess
of $4,500 for each vehicle will be counted as a
resource. The vehicle will also be evaluated to
see if it is equity exenpt as the household s only
vehi cl e or necessary for enploynment reasons. |If
not equity exenpt, the equity value will be
counted as a resource. |If the vehicle has a
count abl e market val ue of nore than $4,500 and
al so has a countable equity value, only the
greater of the two amounts shall be counted as a
resour ce.

F.S.M > 273.8(h)

In this case the informati on needed to assess the use
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does not appear to have been undertaken until after a

deci sion was reached to deny the famly. Wen all the

evi dence was in, however, it was clear that this mni-van
was as essential to the operation of the farmas to the
transportation of famly menbers and, when detail ed records
were kept for a weeks' tine, it was shown that the van was
actually used four tines nore for farm business than for
strictly famly purposes. Even allowing for the fact that
this is on the high end of the weekly normal range of trips,
it is not difficult to conclude that the van is primarily
used in the farm ng business. Not only is the van primarily
used for the farner's business it is clear that the van is
essential to the production to the famly's income. Wthout
this vehicle, there would be no way for the farmer to run to
a store for a broken part or some material and supplies as
needed.

Thi s vehicle should be excluded fromconsideration as a
resource under F.S.M > 273.8(h)(1)(i) because it is
primarily used in the famly's farm ng business. It is
therefore not necessary to decide whether it may al so be
excl uded under 273.8(e)(5) as property essential to the
sel f-enpl oynent of a fam |y nenber, although there is a good
argunent that it also fits that category. It is clear that
wi thout this vehicle, the famly would have an even nore
difficult time producing income than they now have and that
t he exclusion of this vehicle as a resource is consistent

with the Food Stanp programi s policy of not requiring
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persons to |iquidate resources used to produce incone for
their self-support. The famly's other resource, the life
i nsurance policy, is well under the $2,000 resource linmt.
The Departnent's decision should, therefore, be reversed
back to May 28, 1991, with apologies to the petitioner and
his wife for the unwarranted delay in determning their
eligibility.

FOOTNOTES

1The petitioner's first application in May also listed
approxi mately $900 in children's bank accounts. Those
accounts were not, however, listed as reasons for the denial
by the Conm ssioner or argued at hearing. It is therefore
assuned that they are no | onger at issue.

2M 341.1 provides that "The cash value of life
i nsurance owned by nenbers of the assistance group shall be
counted as a current resource except for any portion of the
cash value currently being used as collateral for a |loan."

3After heari ng, the Departnent offered to reconsider
its decision on the use of the vehicle if the petitioner
kept a log for a longer period of tine. Gven the |ength of
time the famly has already waited for a conpetent
determ nation of their eligibility (over four nonths), such
a suggestion is just not tenable.

#H#H



